UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 2
)
IN THE MATTER OF THE GRASSE RIVER )
SUPERFUND SITE )
) SETTLEMENT AGREEMENT
Alcoa Inc., ) FOR RECOVERY OF PAST
) RESPONSE COSTS
)
Settling Party ) U.S. EPA Region 2 Docket No.
) CERCLA-02-2013-2013
)
PROCEEDING UNDER SECTION 122(h)(1) )
OF CERCLA 42 U.S.C. § 9622(h)(1) )
)

I. JURISDICTION

1. This Settlement Agreement for Recovery of Past Response Costs (“Settlement
Agreement”) is entered into pursuant to the authority vested in the Administrator of the U.S.
Environmental Protection Agency (“EPA”) by Section 122(h)(1) of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980, as amended (“CERCLA™),
42 U.8.C. § 9622(h)(1), which authority has been delegated to the Regional Administrators of
EPA by EPA Delegation No. 14-14-D and was further delegated in Region 2 to the Director of
the Emergency and Remedial Response Division by Regional Order No. R-1200, dated
November 23, 2004.

2. This Settlement Agreement is made and entered into by EPA and Alcoa, Inc.

(“Settling Party™). Settling Party consents to and will not contest EPA’s authority to enter into
this Settlement Agreement or to implement or enforce its terms.

II. BACKGROUND

3. This Settlement Agreement concerns the Grasse River Superfund Site in Massena,
St. Lawrence County, New York (“Site”). EPA alleges that the Site is a “facility” as defined by
Section 101(9) of CERCLA, 42 U.S.C. § 9601(9).

4. The Site includes portions of the Grasse River and any associated tributaries and
wetlands to which polychlorinated biphenyls (“PCBs”) and other hazardous substances released
from Settling Party’s Alcoa West Facility in Massena, New York, have been disposed of or
migrated.



5. Inresponse to the release or threatened release of hazardous substances at or from
the Site, on September 28, 1989, EPA issued Settling Party an Administrative Order (“Order”),
Index No. II-CERCLA-90229, pursuant to CERCLA Section 106(a), 42 U.8.C. § 9606(a), and,
on May 28 1995 an Amendment to the Order (the “Amended Order™).

6. Pursuant to the Order and the Amended Order, Settling Party has been conductmg
various response actions at the Site. In overseemg Settling Party’s performance of such response
actions, EPA has incurred response costs at or in connection with the Site.

7. In response to the release or threatened release of hazardous substances at or from
the Site, EPA has undertaken response actions at the Site pursuant to Section 104 of CERCLA,
420.8.C. § 9604. Such actions have included, but are not limited to: overseeing response
activities and sediment sampling at the Site being conducted by Settling Party pursuant to the
Order, reviewing various Site-related technical reports and submissions from Settling Party,
including a draft Analysis of Alternatives Report, preparation of a Proposed Plan, and conducting
community relations activities. '

8. In performing response actions, EPA has incurred response costs at or in
connection with the Site and continues to incur response costs.

9. In August 1995, EPA and Settling Party entered into an Administrative Cost
Recovery Agreement, Index No. II-FCERCLA-95-0210, pursuant to which Settling Party
reimbursed response costs incurred and paid by EPA at or in connection with the Site through
November 30, 1993, plus interest. On March 26, 2001, the U.S, District Court for the Northern
District of New York entered a consent decree in United States of America v. Alcoa, Inc., 00-CV-
131 (N.D.N.Y), pursuant to which Settling Party reimbursed $695,117.26 in past response costs
paid by EPA at or in connection with the Site from December 1, 1993 through February 29, 2000
(February 26, 2000 with respect to EPA payroll and indirect costs), plus interest. A July 24,
2007, Agreement for Recovery of Response Costs, Index No. CERCLA-02-2007-2016,
memorialized Settling Party’s reimbursement of $1,394,982.07 in past response costs that EPA
paid at or in connection with the Site from March 1, 2000 through December 31, 2005.

10. EPA alleges that Settling Party is a responsible party pursuant to Section 107(a)
of CERCLA, 42 U.8.C. § 9607(a), and is liable for response costs incurred or to be incurred at or
in connection with the Site.

11.  EPA and Settling Party recognize that this Settlement Agreement has been
negotiated in good faith and that this Settlement Agreement is entered into without the admission
or adjudication of any issue of fact or law.




I1I. PARTIES BOUND

12.  This Settlement Agreement shall be binding upon EPA and upon Settling Party
and its successors and assigns. Any change in ownership or corporate or other legal status of
Settling Party, including but not limited to, any. transfer of assets or real or personal property,
shall in no way alter Settling Party’s responsibilities under this Settlement Agreement. The
signatory to this Settlement Agreement certifies that he or she is authorized to enter into the
terms and conditions of this Settlement Agreement and to legally bind Settling Party.

IV. DEFINITIONS

13. Unless otherwise expressly provided herein, terms used in this Settlement
Agreement that are defined in CERCLA or in regulations promulgated under CERCLA shall
have the meanings assigned to them in CERCLA or in such regulations. Whenever terms listed
below are used in this Settlement Agreement or in any appendix attached hereto, the following
definitions shall apply:

a. “Settlement Agreement” shall mean this Settlement Agreement and any attached
appendices. In the event of conflict between this Settlement Agreement and any
appendix, the Settlement Agreement shall control.

b. “CERCLA” shall mean the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601-9675.

¢. “Day” shall mean a calendar day. In computing any period of time under this
Settlement Agreement, where the last day would fall on a Saturday, Sunday, or
federal holiday, the period shall run until the close of business of the next working
day.

d. “EPA” shall mean the United States Environmental Protection Agency and any
successor departments, agencies or instrumentalities of the United States.

e. “Paragraph” shall mean a portion of this Settlement Agreement identified by an
Arabic numeral or a lower case letter.

f. “Parties” shall mean EPA and Settling Party.
g. “Past Response Costs” shall mean all costs, including but not limited to direct
and indirect costs, that EPA has paid at or in connection with the Site from

January 1, 2006 through August 31, 2011.

h. “Section” shall mean a portion of this Settlement Agreement identified by a
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Roman numeral.
i. “Settling Party” shall mean Alcoa, Inc.

j- “Site” shall mean the Grasse River Study Area in Massena, St. Lawrence County,
New York. The Site is alternately referred to as the “Alcoa, Inc. Study Area,”
“Alcoa Study Area,” “Aluminum Company of America Site,” and the “Alcoa
Aggregation Site” in other Site-related documents.

k. “United States” shall mean the United States of America, including its
departments, agencies and instrumentalities.

V. PAYMENT OF RESPONSE COSTS

14.  Within 14 days of the effective date of this Settlement Agreement, Settlmg Party
shall pay to the EPA Hazardous Substance Superfund the amount of $1,172,793.78 in
reimbursement of Past Response Costs. The total amount paid by Settling Party pursuant to this
Settlement Agreement shall be deposited in the Alcoa Study Area Special Account within the
EPA Hazardous Substance Superfund to be retained and used to conduct or finance response
actions at or in connection with the Site, or to be transferred by EPA to the EPA Hazardous
Substance Superfund.

15.  The payment to be made pursuant to Paragraph 14, above, shall be remitted to EPA
by check made payable to the United States Environmental Protection Agency, or to EPA’s
account at Federal Reserve Bank of New York via Electronic Funds Transfer (“EFT”). To make
payment by EFT, Settling Party shall provide the following information to its bank:

i.  Amount of payment
ii. Bank: Federal Reserve Bank of New York
iii. Account code for Federal Reserve Bank of New York account receiving the payment
68010727
iv. Federal Reserve Bank of New York ABA Routing Number: 021030004
v. SWIFT Address: FRNYUS33
33 Liberty Street, New York, NY 10045
vi. Field Tag 4200 of the Fedwire message should read:
D 68010727 Environmental Protection Agency
vii. Name of Settling Party: Alcoa, Inc.
viii. Case number: CERCLA-02-2013-2013
vix. Site/Spill identifier: 024E

Along with this information, Settling Party shall instruct its bank to remit payment in the required
amount via EFT to EPA’s account with Federal Reserve Bank of New York.
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16. At the time of payment, Settling Party shall send notice that such payment has been
made to the EPA contacts listed in Paragraph 32 and also to:

U.S. Environmental Protection Agency

26 W. Martin Luther King Drive

Attention: Richard Rice, FINANCE

MS: NWD

Cincinnati, Chio 45268

E-mail: AcctsReceivable. CINWD@epa.gov

The notice referenced above shall include the date of the EFT, the payment amount, the name of
this Site, the Index Number of this Settlement Agreement, and the name and address of Settling

Party.

VL. FAILURE TO COMPLY WITH SETTLEMENT AGREEMENT

17.  If Settling Party violates any requirement of this Settlement Agreement, Settling
Party shall pay to EPA, as a stipulated penalty, $2,500 per violation per day.

18.  Stipulated penalties are due and payable within 30 days of the date of demand for
payment of the penalties. All payments to EPA required under Paragraph 17 shall be identified as
“stipulated penalties” and shall be made in accordance with the procedures set forth in Paragraph
15. '

19.  Penalties shall accrue as provided above regardless of whether EPA has notified
Settling Party of the violation or made a demand for payment, but such payment need only be paid
upon demand. All penalties shall begin to accrue on the day after performance is due, or the day a
violation occurs, and shall continue to accrue through the final day of correction of the
noncompliance or completion of the activity. Nothing herein shall prevent the simultaneous
accrual of separate penalties for separate violations of this Settlement Agreement.

20.  Inaddition to the Stipulated Penalty payments required by this Section and any
other remedies or sanctions available to EPA by virtue of Settling Party’s failure to comply with
the requirements of this Settlement Agreement, Settling Party shall be subject to enforcement
action pursuant to Section 122(h)(3) of CERCLA, 42 U.S.C. § 9622(h)(3). If the United States,
on behalf of EPA, brings an action to enforce this Settlement Agreement, Settling Party shall
reimburse the United States for all costs of such action, including but not limited to costs of
attorney time.

-21. Notwithstanding any other provision of this Section, EPA may, in its unreviewable
discretion, waive payment of any portion of the stipulated penalties that have accrued pursuant to
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 this Settlement Agreement. Payment of stipulated penalties shall not excuse Settling Party from
paymeni 23 required by Section V or from perfomance of any other requirements of ﬁns
Settlement Agreement. !

VIl. COVENANT NOT TO SUEBY EPA

22.  Covenant Not to Sue by EPA. Except as spec1ﬁcally prov1ded in Section VIII
(Reservations of Rights by EPA), EPA covenants not to sue or take administrative action against
Settling Party pursuant to Section 107(z) of CERCLA, 42 U.S.C. § 9607(a), to recover Past
Response Costs. This covenant shall take eﬁ’ect upon receipt by EPA of all amounts required by
Section V (Payment of Response Costs) and any amounts due under Section VI (Failure to
Comply with Settlement Agreement). This covenanl not to sue is conditioned upon the -
satisfactory performance by Settling Party of its obligations under this Settlement Agreement.

- This covenant not to sue extends only to Settlmg Party and does not extend to any other person.

VIIL RESERVA:!:!OESOF RIGHTS BY EPA

23. EPA reserves, and this Settlement Agreement is without prejudice to, all rights.
against Settling Party with respect to all matters not expressly mcluded within the Covenant Not
to Sue by EPA in Paragraph 22. Notwithstanding any other provision of this Settlement

Agreerent, EPA reserves all rights against Setthng Party wnh respect to:

a. liability for failure of Settlmg Party to meet a requirement of this Settlement
Agreement

b; liability for costs incurred or to be incurred by the United States that are not thhm
the definition of Past Response Costs, :

c. liability for injunctive relief or admlmstranve order enforcement under Section 106
of CERCLA, 42 U.S.C. § 9606;

d. criminal liability; and

e. liability for damages for i injury to, destruction of, or loss of natural resources, and
for the costs of any natural resource damage assessments.

24.  Nothing in this Settlement Agreement is mtended to be nor shall it be construed as
a release, covenant not to sue, or compromise of any claim or cause of action, administrative or
judicial, civil or criminal, past or future, in law or in equity, which the United States may have
against any person, firm, corporation or other entity not a signatory to this Settlement Agreement.
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IX. COVENANT NOT TO SUE BY SETTLING PARTY

25, Settling Party covenants not to sue and agreés not to assert any claims or causes of
action against the United States, or its contractors or employees, with respect to Past Response
Costs or this Settlement Agreement, including but not limited to:

a. any direct or indirect claim for reimbursement from the EPA Hazardous Substance
Superfund based on Sections 106(b)(2), 107, 111, 112, or 113 of CERCLA, 42
U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision of law;

b. any claims arising out of the response actions at the Site for which the Past
Response Costs were incurred, including any claim under the United States
Constitution, the Constitution of the State of New York, the Tucker Act, 28 U.S.C.
§ 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at
common law; and

¢. any claim against the United States pursuant to Sections 107 and 113 of CERCLA,
42 U.S.C. §§ 9607 and 9613, relating to Past Response Costs,

26.  Nothing in this Settlement Agreement shall be deemed to constitute approval or
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or
40 C.F.R. 300.700(d).

X. EFFECT OF SETTLEMENT/CONTRIBUTION PROTECTION

27.  Nothing in this Settlement Agreement shall be construed to create any rights in, or
grant any cause of action to, any person not a Party to this Settlement Agreement. The Parties
expressly reserve any and all rights (including, but not limited to, any right to contribution),
defenses, claims, demands, and causes of action that they may have with respect to any matter,
transaction, or occurrence relating in any way to the Site against any person not a Party hereto.

28.  EPA and Settling Party agree that the actions undertaken by Settling Party in
accordance with this Settlement Agreement do not constitute an admission of any liability by
Settling Party. Settling Party does not admit, and retains the right to controvert in any subsequent
proceedings other than proceedings to implement or enforce this Settlement Agreement, the
validity of the facts or allegations contained in Section II of this Settlement Agreement.

29.  The Parties agree that Settling Party is entitled, as of the effective date of this
Settlement Agreement, to protection from contribution actions or claims as provided by Sections
113(f)(2) and 122(h)(4) of CERCLA, 42 U.S.C. §§ 9613(f)(2) and 9622(h)(4), for “matters
addressed” in this Settlement Agreement. The “matters addressed” in this Settlement Agreement
are Past Response Costs.



30.  Settling Party agrees that with respect to any suit or claim for contribution brought

by it for matters related to this Settlement Agreement it will notify EPA in writing no later than -

60 days prior to the initiation of such suit or claim. Settlmg Party also agrees that, with respect to
any suit or claim for contribution brought agamst it for matters related to this Settlement
Agreement, it will notify EPA in writing within 10 days of service of the complaint or claim upon
it. In addition, Settling Party shall notify EPA within 10 days of service or receipt of any Motion
for Summary Judgment and within 10 days of ; ,recelpt of any order from a court setting a case for
trial, for matters related to this Settlement Agreem‘ent

3. In any subsequent administrative or judicial proceeding initiated by EPA, or by the
United States on behalf of EPA, for mjunctlve relief, recovery of response costs, or other relief
relating to the Site, Settling Party s shall not assert, and may not maintain, any defense or claim
based upon the principles of waiver, res Jud:cata, collateral estOppel issue preclusion, claim-
splitting, or other defenses based upon any contention that the claims raised in the subsequent
proceeding were or should have been brought in the instant case; provided, however, that nothing
in this Paragraph affects the enforceab1hty of the covenant not to sue by EPA set forth in Section
VIL :

XI. NOTICES AND SUBMI§ SIONS

32.  Whenever, under the terms of thls Scttlement Agreement notice is required to be
given or a document is required to be sent by one Party to another, it shall be directed to the
individuals at the addresses specified below, unless those mdmduals or their successors give
notice of a change to the other Parties in writing. Written notice as specified herein shall
constitute complete satisfaction of any written nouce requ1rement of this Settlement Agreement
with respect to EPA and Settling Party.

Asto EPA: Emergency and Remed1a1 Response D1v1s1on
" U.S. Environmental Protectlon Agency, Reglon 2
290 Broadway, 20" Floor
New York, NY 10007-1866
Attn: Young Chang, Remedial Project Manager

and to: Office of Regional Counsel
U.S. EPA, Region 2
290 Broadway, 17® Floor
New York, NY 10007-1866
Attn: Douglas Fischer, Grasse River Superfund Site Attorney.
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As to Settling Party: Alcoa Inc.
Director, Corporate Remediation
201 Isabella St.
Pittsburgh PA 15212
Attn: Kirk Gribben

XII. INTEGRATION

33. This Settlement Agreement constitutes the final, complete and exclusive agreement
and understanding among the Parties with respect to the settlement embodied in this Settlement
Agreement. The Parties acknowledge that there are no representations, agreements or
understandings relating to the settlement other than those expressly contained in this Settlement
Agreement.

X1II. EFFECTIVE DATE

34.  The effective date of this Settlement Agreement shall be the date upon which it is
signed by the Director of the Emergency and Remedial Response Division of EPA Region 2 or his
delegatee.

IT IS SO AGREED:

U.S. Environmental Protection Agency

W 724/&/1 (pad 20/3

/@V/’XLTER E. \’IUGDA\I | Hate

4 Director

/] Emergency and Remedial Response Division
U.S. Environmental Protection Agency
Region 2




THE UNDERSIGNED SETTLING PARTY enters into this Consent Order in the matter of Index
Number CERCLA-02-2013-2013 relating to the Grasse River Superfund Site located in Massena,
St. Lawrence County, New York:

Alcoa, Inc.

.

By: @Qt [ Db 04 fo§ [zo13
KjrkGr@éen 7 Date
Director Corporate Remediation
Alcoa Inc.
201 Isabella St.
Pittsburgh PA 15212
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